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Enforcement of the Massachusetts
Lead Law and Its Effect on Rental

Prices and Abandonment
Rafael Mares

I. Introduction

For more than thirty years, the Commonwealth of Massachusetts has
been a leader in childhood lead poisoning prevention. In 1971, Massa-
chusetts passed the first state statute aimed at preventing lead poisoning.1
Today, the Massachusetts regulatory program continues to be considered
one of the most effective childhood lead poisoning prevention programs
in the country.2 Many states addressing this serious public health issue
have enacted lead paint statutes modeled after the regulatory program in
Massachusetts.3

Nevertheless, childhood lead poisoning remains a serious public health
problem in the Commonwealth. In fiscal year 2001, 159 children in Mas-
sachusetts were lead poisoned (i.e., a level of 25 mcg/dl or higher), 159
had elevated blood lead levels (i.e., a level between 20 mcg/dl and 24mcg/
dl), and 426 had a moderately elevated blood level (i.e., a level between 15
mcg/dl and 19 mcg/dl). In Boston, twenty-two children were lead poi-
soned, twenty-nine had elevated blood levels, and ninety-two had mod-
erately elevated blood levels in fiscal year 2001. These numbers underes-
timate the size of the problem because only 56 percent of children between
six and seventy-two months in Massachusetts and only 69 percent in Bos-
ton were screened in fiscal year 2001.4

The reason why lead poisoning has not been eradicated in Massachu-
setts is often attributed to the Commonwealth’s focus on secondary pre-
vention, i.e., screening programs and intervention only after an elevated
blood level is detected in a child, at the expense of primary prevention, i.e.,
removal of lead paint from homes.5 The view that primary prevention has
taken the back seat to secondary prevention in the implementation of the
Massachusetts statute is supported by the relatively low number of apart-
ments that have been lead abated and the relatively high percentage of
apartments that still contain lead paint. Between 1982 and 1986, only 2,260,
or 0.5 percent, of the estimated 450,000 high-lead paint units in selected
cities in Massachusetts were abated.6 In 1986, 80.7 percent of all units in
Boston still contained lead-based paint. In the same year, an estimated 93.6
percent of the units in Chelsea were not lead safe.7 Between 1989 and 1997,
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letters indicating full compliance with the Massachusetts lead abatement
requirements were issued to only 18,336 additional units.8

The lack of primary prevention, however, is not the state legislature’s
fault. From the beginning, lawmakers have given primary prevention a
preeminent role in the reduction of incidents of lead poisoning in Massa-
chusetts. The Lead Poisoning Prevention Act,9 passed in 1971, required
abatement of lead-based paint in all homes occupied by children under the
age of six.10 Thus, the lack of primary prevention must be a result of how
the lead law is implemented.

Organized opposition from real estate interests and limited funding for
enforcement are often blamed for the failure to implement fully the pri-
mary prevention goals of the lead law.11 It is probably true that, despite
the favorable provisions of the lead law, tenants affected by lead poisoning
tend to lack the political power to maintain a sustained effort on their own
behalf. Similarly, aggressive enforcement of a comprehensive regulatory
enforcement plan probably would not improve the incumbent administra-
tion’s political position.12 After all, tenants constitute only a subgroup of
the voting population,13 and, of those, only some (i.e., tenants with children
under six) stand to be affected by this problem. Moreover, landlords tend
to be a better source of campaign finance contributions than most tenants
affected by this problem because tenants as a class, especially those affected
by lead poisoning, tend to be poorer than landlords.

Nevertheless, political realities cannot adequately explainwhymore has
not been done to force landlords to remove lead paint from the housing
stock in Massachusetts. To understand this situation completely, it is useful
to go beyond the realpolitik, or power politics, explanation described in
the previous paragraph. Underlying these political restraints is the genuine
concern of some stakeholders and tenant advocates that to some extent the
warnings of real estate advocates, despite their self-serving motivations,
are true, i.e., that the high costs of lead abatementmay have the unintended
effect of reducing housing affordability and increasing abandonment of
residential housing.14 The Lead-Based Paint Hazard Reduction and Fi-
nancing Task Force,15 for instance, has stated that ‘‘without additional sub-
sidies, rigid mandates for lead-based paint hazard control would threaten
the economic viability of many low-income units and/or force rents to be
increased to unaffordable levels,’’16 and that ‘‘[w]ithout targeted public sec-
tor intervention, . . . these [economically distressed] units will undergo fur-
ther disinvestment and possibly abandonment.’’17

These concerns about housing affordability and availability are serious
and, if legitimate, arguably justify the reluctance to implement fully the
primary prevention provisions of the lead law. At the very least, if these
concerns are valid, a cost/benefit analysis comparing the costs of lead paint
abatement to the costs of lead poisoning would be warranted.18 If these
concerns are unfounded, however, reservations about the primary preven-
tion provisions of the Massachusetts lead law are misplaced.
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To help address these concerns, this article explores the economic effects
on housing of a comprehensive, more vigorous enforcement strategy of the
lead abatement provisions of the Massachusetts lead law.19 First, the article
reviews the background of lead poisoning, including its consequences, the
populations disproportionately affected, the sources, the costs of abate-
ment, and the legal avenues available in Massachusetts to force landlords
to lead abate apartments. The article next discusses the impact of a com-
prehensive, more vigorous enforcement strategy on housing rental prices
and quantity, specifically considering if such an enforcement strategy
would lead to increased rents, abandonment of residential property, or
both.

II. Childhood Lead Poisoning

A. Consequences of Lead Poisoning
Childhood lead poisoning is a preventable public health problem that

can have serious lifelong consequences.20 Exposure to lead has been asso-
ciated with neurological damage, decreased intelligence, reading and
learning disabilities, impaired hearing, and behavioral problems. The im-
mediate symptoms associatedwith lead poisoning include abdominal pain,
constipation, and fatigue.21 At higher levels, ingestion of lead can cause
coma, convulsions, and even death.22

Lead is particularly harmful to children because their nervous systems
are still developing.23 Lead-poisoned children tend to exhibit poorer speech
and language processing, disordered classroom behavior, excessive day-
dreaming, and an inability to follow directions.24 Children with increased
lead levels also are more likely to drop out of high school.25

B. Populations Disproportionately Affected by Lead Poisoning
A disproportionate number of lead-poisoned children in the United

States are from low-income homes and households of color.26 African-
American children are four times more likely to have elevated blood levels
than white children, and poor children are four times more likely to have
elevated blood levels than children from wealthier families.27 Although
lead poisoning is widespread throughout Massachusetts, children living in
communities with high rates of poverty are more likely to have lead poi-
soning, and communities with a higher proportion of African-American
children are at greater risk.28 Lead poisoning was also the first problem
recognized by the federal government as an environmental justice issue. A
1992 report on environmental equity released by the U.S. Environmental
Protection Agency states that a significantly higher percentage of black
children compared to white children have unacceptably high blood lead
levels.29

C. Sources of Lead Poisoning
Today, the most common source of lead exposure for children is lead-

based paint.30 Until about 1940, lead was used as a primary additive in



346 Journal of Affordable Housing Volume 12, Number 3 Spring 2003

interior and exterior house paints.31 The use of lead in house paint de-
creased from the 1950s through the 1970s as latex paint became more avail-
able.32 In 1971, Congress enacted the Lead-Based Paint Prevention Act,
which banned the manufacture of paint containing more than a certain
percentage of lead by weight for use on interior or exterior residential sur-
faces.33 In 1978, the Consumer Product Safety Commission finally reduced
the permissible percentage to the current level of 0.06 percent.34 Unfortu-
nately, however, lead-based paint applied before 1978 remains a problem
because lead does not decompose and continues to present a hazard even
if covered over with latex paint.35

Children can be exposed to lead from lead paint in different ways.36 One
commonly known way is by eating paint chips from defective paint sur-
faces (pica).37 Most children get exposed to lead from lead paint, however,
through the ingestion or inhalation of lead-contaminated dust.38 Lead can
get into dust through normal wear and abrasion of painted surfaces.39 Al-
though lead dust is created, for example, by chipping and flaking paint,
the surface does not have to be loose or flaking to pose a threat. When
windows are opened and closed, for instance, the paint on the window
rubs against the paint of the frame and creates and releases fine particles.
Children ingest lead-contaminated dust either by putting their hands, toys,
or other objects in their mouth or just by inhalation.40

D. Cost of Abatement
Lead abatement in compliance with the Massachusetts lead law and

regulations can be accomplished in three ways: (1) remove all lead paint
from the premises (lead-free compliance); (2) correct all lead hazards (lead-
safe, full compliance); or (3) remedy only those lead hazards that are urgent
while controlling remaining hazards (interim control). The lead law does
not require removal of all lead paint from the premises. Full compliance
with the lead law generally requires only that accessible, mouthable sur-
faces to a height of five feet be abated or contained; that so-called movable
impact surfaces (e.g., windows) be abated; and that all other surfaces be
made intact or contained.41

Since 1995, property owners have been permitted to perform less work
than full compliance requires without violating the lead law.42 Under this
interim control approach, property owners make some lower-cost repairs
necessary to correct urgent lead paint hazards and protect occupants from
lead poisoning until the home is brought into full compliance. Property
owners then have a maximum of two years before they must get the home
deleaded for full compliance.43

Generally, the lead law and its regulations require that a licensed de-
leading contractor remove the lead paint and perform all deleading work
necessary to correct lead violations.44 The lead law and its regulations, how-
ever, provide exceptions to the licensing requirement for low-risk and
moderate-risk deleading work, whether the work is done for full compli-
ance or interim control.45 For example, property owners and their agents
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may perform certain low-risk deleading activities, such as removing doors
and covering surfaces, after reading a training booklet and passing an at-
home quiz administered by the Massachusetts Childhood Lead Poisoning
Prevention Program.46 They may also performmoderate-risk deleading ac-
tivities, such as making limited amounts of paint intact, without a de-
leader’s license, after they complete a one-day training program and pass
a take-home exam.47

A full lead abatement, which makes the property entirely lead free, is
estimated to cost between $7,000 and $40,000 per housing unit. A lead
abatement sufficient to make the premises lead safe costs between $3,000
and $15,000 per housing unit.48 In addition, property owners must account
for occupant relocation costs. The lead law and regulations require occu-
pants to be relocated, at the expense of the property owner, whenever a
deleader is performing any work on interior surfaces that is not defined as
low risk.49

E. Legal Avenues for Requiring Landlords to Lead Abate
Landlords can be required to lead abate their apartments as a result of

both the Massachusetts lead law and the state sanitary code. At the heart
of the statute lies the duty of landlords to abate, or in appropriate cases
contain, lead paint in an apartment whenever a child under six years of
age lives on the premises.50 Landlords cannot legally escape this duty to
lead abate by evicting or not renting to tenants with children under six
years of age because the lead law explicitly prohibits such housing dis-
crimination,51 and tenants with children are also a protected categoryunder
federal law and the Massachusetts antidiscrimination law.52 In Massachu-
setts, a level of lead paint greater than 1.2 mg/cm2 is considered dangerous
and in violation of the state’s lead regulations.53 Leadpaint accessible to chil-
dren under six years of age also constitutes a violation of the state sanitary
code.54 These statutory provisions requiring the abatement of lead can be
enforced by government agencies as well as affected or aggrieved tenants.

Enforcement authority is vested in all local boards of health and other
code enforcement agencies. Massachusetts General Laws Chapter 111, Sec-
tion 198, requires these agencies to enforce the lead law in the samemanner
as they enforce the sanitary code.55 This enforcement authority thus in-
cludes civil and criminal enforcement. Furthermore, the statewide lead poi-
soning prevention program established under the lead law, the Massachu-
setts Childhood Lead Poisoning Prevention Program, has concurrent
responsibility and authority to enforce the lead law provisions.56 In Boston,
however, this responsibility has been delegated to the Boston PublicHealth
Commission, a legal entity that is a subdivision of the Commonwealth
rather than of the city.57 The Inspectional Services Department, which is
Boston’s equivalent of a board of health, can also prosecute property
owners.

Moreover, tenants who are affected by lead paint violations can seek
enforcement of the lead abatement provision of the lead law and the san-
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itary code. They can seek injunctive relief affirmatively or defensively. Of-
ten violations of the lead law are raised as defenses and counterclaims in
the context of an eviction, i.e., in summary process, and tenants seek in-
junctive relief as part of their counterclaims against the landlord. Under
Massachusetts General Laws Chapter 239, Section 8A, lead paint counts as
a condition for a defense against the landlord’s attempt to evict the tenant.
Tenants can also obtain damages and/or a rent abatement as a result of
the presence of lead paint in their apartments. A lead law violation can be
raised as a breach of the implied warranty of habitability,58 a breach of
quiet enjoyment,59 a violation of the Consumer Protection Act,60 or as a
claim for the landlord’s negligence or failure to inspect and repair.

The Massachusetts lead law, like federal law, also requires sellers of
residential property and real estate agents to notify potential buyers about
the hazards of lead paint and the requirements for their abatement.61 This
section of the lead law not only requires general warnings about the haz-
ards of lead, but also obligates sellers and real estate agents to disclose any
information known to them about the presence of lead paint.62

III. Impact of Enforcement Strategy on Housing Price and Quantity

A. Potential Adverse Impacts of Lead Law Enforcement
Some of the opposition to primary prevention strategies and compre-

hensive enforcement of lead laws is based on genuine concern about the
effect that such a campaign would have on low-income tenants (versus the
effect on the financial interests of residential property owners). The objec-
tions to comprehensive enforcement of lead laws are similar to the well-
documented opposition to strict or stricter enforcement of the warranty of
habitability and the sanitary code.63 The underlying fear, just as in the case
of enforcement of the warranty of habitability, is that landlords who are
required to lead abate their units will simply pass on the additional costs
to their tenants by increasing rents or, evenworse, by abandoning the prop-
erty entirely.64 Although people sharing this viewpoint generally concede
that the risk of lead poisoning is serious, they maintain that the effect on
children of a policy that places their shelter at risk is clearly worse.

The potential consequences of comprehensive enforcement of the lead
law are obviously of grave concern for low-income tenants and their ad-
vocates. Both the problem of abandonment and the issue of affordability
of housing have preoccupied housing law analysts and public officials for
a long time.65 To fully appreciate their gravity, it is helpful to briefly sketch
the nature of these undoubtedly undesirable consequences before we ex-
plore whether comprehensive enforcement of the Massachusetts lead law
would result in them.

The adverse consequences of rent increases and reduced housing af-
fordability are not difficult to predict and comprehend. Higher rents leave
low-income tenants with few alternatives: moving out of the neighbor-
hood; consuming fewer goods and services (usually food and health care)
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in order to be able to afford the higher rent; sharing the same or another
apartment with more people; or becoming homeless.

Each of these options presents a concomitant set of problems. Displace-
ment from the neighborhood hurts low-income tenants because it often
removes them from their family and friends, takes them away from im-
portant cultural and religious institutions, and generally reduces accessi-
bility to jobs. If low-income tenants are forced to spend an even higher
proportion of income on rent, the inevitable result is often malnutrition
and poor health. Overcrowding can result in increased stress levels and
negative health effects.

The consequences of homelessness are also undoubtedly serious and
cannot easily be dismissed, especially since 15 percent of homeless ‘‘house-
holds’’ contain at least one minor child66 and 34 percent of homeless people
(including parents and children in homeless families) are members of such
homeless households.67 Homelessness may well lead to malnutrition, drug
abuse, other health problems, and victimization.68 Furthermore, children
are particularly vulnerable and face additional problems as a result of
homelessness.69

The consequences of abandonment are equally serious. The most obvi-
ous and direct effect of abandonment is that it reduces the availability of
affordable housing. The conventional assumption that the price and quan-
tity of low-income housing is determined by the interaction of supply and
demand can help us predict the direct consequences of abandonment. If
1,000 tenants are competing for 500 affordable apartments before aban-
donment, and the same 1,000 tenants are forced to compete for 400 apart-
ments after abandonment, the consequences will probably include higher
rents, increased crowding, a higher average percentage of income spent on
rent, and possibly homelessness, as in the case of a rent increase. Thus,
every time an affordable unit is taken off the market due to abandonment,
low-income tenants find it even more difficult to secure housing that they
can afford.

In addition to its direct effect on the availability of affordable housing,
abandonment has serious adverse external effects on the surrounding
neighborhood.70 The value of an apartment depends not only on the char-
acteristics of the apartment unit, but also on the characteristics of the neigh-
borhood.71 When landlords improve the appearance of their buildings by
painting them or landscaping the property, the neighborhood becomes a
more desirable place to live, and the market values of surrounding build-
ings increase.72 On the flip side, the mere presence of uninhabited and
deteriorating buildings as a result of abandonment reduces the quality of
life in a community and triggers a broken-window-syndrome effect. In
response to empty structures, property values of neighboring buildings
plummet, thereby discouraging owners from property maintenance be-
cause any investments most likely will not be recouped due to the decline
in property value. As a result of poor upkeep, these buildings start dete-
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riorating themselves, which, in turn, reduces property values in neighbor-
ing buildings, and a new cycle begins.

This vicious cycle, however, is not merely a result of irrational reactions
by landlords who misinterpret the presence of abandoned buildings as a
signal of neighborhood decline. Empirical studies have shown that aban-
doned buildings are targets for vandalism and often become the location
for criminal activities such as drug dealing.73 Furthermore, the frequency
of fires, particularly arson, in a community also tends to increase when
abandoned buildings are present. A significant percentage of fires actually
occur in abandoned buildings.74 These criminal activities reduce the at-
tractiveness and safety of a neighborhood, a consequence that, in turn,
depresses property values. This deterioration in property values leads to
more abandonment, and the downward spiral gains momentum. Thus, the
biggest problem with abandonment may be that it feeds on itself.75

B. Would Comprehensive Enforcement Lead to Higher Average Rents?
Aware of the serious consequences of higher rents on low-income ten-

ants, we can now consider whether comprehensive,more vigorous enforce-
ment of the lead lawwould raise average rents and thus result in crowding,
displacement, reduced disposable income after housing expenses, or home-
lessness. This argument intuitively makes sense. Enforcement of the lead
law requires landlords to spend a large amount of money on lead abate-
ment. A full lead abatement costs between $7,500 and $40,000 per housing
unit, and abatement of lead hazards, which makes housing lead safe but
not lead free, costs between $3,000 and $15,000 per housing unit.76 Enforce-
ment thus significantly increases the cost of providing rental housing and
encourages landlords to raise rents. Moreover, having a lead-safe apart-
ment is of value to a large number of tenants. Tenants with young children,
or those planning to have children in the near future, who are aware of the
danger of lead paint will prefer to live in a deleaded apartment and pre-
sumably would be willing to pay more for a safer residence. Thus, if prop-
erty owners are forced to lead abate apartments, rent prices would go up.

A threshold question, however, is whether landlords can actually charge
more for lead-safe apartments. Because there is no empirical evidence that
lead-safe apartments cost more than units that contain lead paint hazards,
this question needs to be explored. Certainly, one important factor in this
question is how tenants respond to lead-safe apartments. Unfortunately,
housing analysts have not yet constructed a hedonic price index for rental
units that isolates the independent price impact of deleading.77 Even with-
out such an index, we can assume that a significant number of tenants, i.e.,
those with children, would prefer lead-safe apartments and therefore
would be willing to paymore, although we do not know howmuchmore.78

Even if most tenants with children would be willing to pay more for a
lead-safe apartment, the question remains whether they have to. Surely, if
tenants can enjoy the safety of a lead-safe apartment without paying more
rent, they will not voluntarily agree to a rent increase. The problem facing
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landlords is that although a lead-safe apartment is of value to many ten-
ants, most do not benefit from lead-safe apartments at all. Tenants without
young children and without any intention of having children in the near
future do not have to worry about adverse health effects from lead paint
and presumably would not be willing to pay more rent for a lead-abated
apartment.

This indifferent attitude of a large number of tenants toward lead-safe
apartments has a huge impact on the owners’ ability to charge higher rent
for such apartments. If we start with the simplified assumption that as a
result of comprehensive enforcement of the lead law all units are now lead
safe, can landlords simply pass on their lead abatement costs to all tenants
whether or not the tenants will benefit from the deleading? The answer is
clearly no. If landlords could raise the rent without providing any addi-
tional housing service of value to the tenant, they would have done so long
before the enforcement of the lead law.79 Landlords are in the business of
renting residential apartments to make a profit and generally charge rent
at the highest level that tenants are willing to pay. The few possible aber-
rations from this norm, as a result of misinformed landlords or tenants, do
not change the conclusion that landlords cannot raise the rent without pro-
viding additional housing services. Thus, if at all, landlords can raise the
rent only for tenants who have children or plan to have children and there-
fore prefer to live in a lead-safe apartment.

At first glance, it appears that landlords could pass on at least a part of
their lead abatement costs. Because landlords can easily distinguish be-
tween tenants who prefer a lead-safe apartment and those who do not,
owners could attempt to increase the rent for tenants with children but
absorb the abatement cost for tenants without children. This would allow
owners to recover some, but not all, of the lead abatement costs. If such an
approachwere possible, comprehensive enforcement of the lead lawwould
undoubtedly place the shelter of children at risk. Comprehensive enforce-
ment would amount to a deliberate choice in favor of prevention of lead
poisoning at the cost of higher rents for low-income tenants with children,
a practice that is likely to lead to displacement, overcrowding, or home-
lessness for some families. Although this may be a legitimate public policy
choice, it surely requires a cost/benefit analysis or detailed comparison
between the adverse medical consequences of lead poisoning and the shel-
ter risk involved.

However, this attempt at price discrimination is bound to fail. Unlucky
landlords who are stuck with tenants who have no incentive to pay more
for lead-safe apartments will try to replace them with tenants who are
willing to pay more. For example, if lead abatement will increase the rent
for tenants with children from $500 to $550, a landlord who is getting only
$500 from an indifferent tenant will try to entice a competitor’s tenants
with children by offering a lead-safe apartment for $525. In response, the
tenants with children will threaten to move unless their rent is reduced to
$525. The landlords will keep competing, respectively reducing the rent,
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in order to keep or win over the tenants. This process will continue until
all tenants are paying the same rent, i.e., $500.80 Thus, under the simplified
assumption that all units are lead abated at the same time, landlordswould
be forced to absorb the entire cost of lead abatement.

Although this example is useful for understanding the housing market
dynamics involved, it is not a realistic way of anticipating the effect of
comprehensive lead law enforcement. Even an extremely successful en-
forcement strategy would not result in universally lead-safe apartments, at
least not in the short run. After all, only apartments rented, or about to be
rented, to families with children have to be lead abated.81 Accordingly, a
large number of apartments that are not deleaded will remain.

With only a limited number of lead-safe apartments available, landlords
might be able to charge higher rents for lead-safe units because of their
scarcity. If, for example, 200 families are competing for only fifty lead-safe
apartments, the theory of economic rent would predict that the rent prices
of these apartments will be higher. Economic rent, in this context, is the
difference between what tenants are willing to pay for a lead-safe apart-
ment less the minimum amount necessary to rent an apartment.82 Although
regular apartments might rent for $500, landlords might be able to charge
$550 for lead-safe apartments. The additional $50 is entirely attributable to
the absence of lead paint.

This economic rent, however, cannot be large enough to offset the cost
of lead abatement—if it were, landlords would voluntarily lead abate their
units. This means that even if landlords can pass along some of their lead
abatement costs, they will be forced to pay a large portion, but tenants will
get the benefit without paying the full cost. The standard analysis of the
impact of compulsory terms in consumer contracts confirms this conclu-
sion. It suggests that if a term needs to be imposed, the termmust be worth
less to consumers than it costs sellers to provide it.83 Thus, at the very least,
tenants with children would be able to live in lead-safe apartmentswithout
paying the full cost of the lead abatement.

A comprehensive lead law enforcement strategy will reduce this eco-
nomic rent even further. Because the supply of lead-safe apartments will
increase as more apartments are deleaded, rent prices for lead-safe apart-
ments will decrease. Thus, if anything, a comprehensive lead law enforce-
ment strategy will result in lower rents for tenants who prefer to live in
lead-safe apartments and have no effect on those who do not care. As a
result, lead law enforcement would not only prevent lead poisoning in
children but do so at little or no cost to tenants.

C. Would Comprehensive Enforcement of the Lead Law Result
in Abandonment?

Although our analysis, so far, has shown that landlords are either com-
pletely unable to pass along the costs of lead abatement or are less and less
able to do so as the lead law is enforced, we have not yet addressedwhether
comprehensive enforcement would result in abandonment. It seems that
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the very fact that landlords cannot pass along lead abatement costs in-
creases the probability of abandonment. If lead abatement increases the
costs of providing housing services and, at the same time, landlords are
unable to pass along any significant portion of these costs to tenants
through higher rents, owners are bound tomake less profit. Some landlords
faced with less profit would decide to drop out of the residential housing
market and divert their attention and time to a more profitable business or
investment.

There are no empirical studies available that show that a comprehensive
enforcement strategy under lead laws leads to abandonment. Housing an-
alysts, however, have demonstrated that proportionally high property
taxes increase the frequency of abandonment.84 When low-end residential
buildings have relatively high tax liabilities, landlords have less incentive
to keep title to their properties.85 Despite a pretax profit, a fixed property
tax can make a building unprofitable and lead to abandonment. Arguably,
forcing a landlord to pay for lead abatement could have the same effect as
a high property tax.

But basic economics suggests that no buildingwill be abandoned as long
as tenants are willing to pay a sum in rent large enough to cover a little
more than the building’s costs. This significantly limits the cases in which
lead law enforcement could lead to abandonment. Only when the rent is
not high enough to cover property taxes, insurance, regular maintenance
costs, a nominal profit, and the cost of lead abatement is a building not
inherently profitable. Only when a building is not inherently profitablewill
it drop out of the residential housing market.86 An individual landlord, of
course, can lose interest in providing residential housing. However, some-
one else will always be willing to rent out the apartments as long as the
building is inherently profitable, as defined above.87

It is important to emphasize here that in terms of inherent profitability,
mortgage payments, unlike property taxes, do not matter from the per-
spective of the building, but they surely matter from the perspective of the
individual landlord.88 Again, if tenants pay enough to cover regular main-
tenance costs, insurance, property taxes, and a nominal profit, the apart-
ment is inherently profitable. Mortgage payments do not matter from the
perspective of the building because if a particular landlord is not making
a profit anymore as a result of mortgage payments, the landlord is still
better off selling the building at a loss than abandoning it completely. The
new owner will be able to acquire the property at a price that will allow a
profit in the long term because the market value of a building equals the
sum of its discounted future stream of rents minus property taxes, insur-
ance, and maintenance costs.89

When rental housing is inherently unprofitable, however, current own-
ers are left with few options. Because nobody will purchase an inherently
unprofitable building, owners can convert, board up, or abandon their
buildings.90 Conversion to nonresidential use is generally uncommon be-
cause conversion cost is relatively high due to demolition and construction
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of a new building or the necessity of major remodeling.91 Boarding up is
profitable only if a landlord expects the market rent to increase sometime
in the future.92 In the case of involuntary lead abatement, the lack of in-
herent profitability is, by definition, a result of higher maintenance costs,
rather than an economic depression; therefore, waiting for the rent prices
to increase is futile and abandoning the property becomes a viable alter-
native. Abandonment has been defined as a building ‘‘which has been re-
moved from the housing stock for no apparent alternative profitable reason
and for which no succeeding use occurs on the land.’’93 In other words,
abandonment occurs when ‘‘all those having a private profit-oriented eco-
nomic interest in a unit lose any incentive for continued ownership beyond
the immediate future, and are willing to surrender title to it without com-
pensation, because of the absence of effective demand for its continued use
or reuse.’’94

1. Lead Abatement: Ongoing Enforcement Effort Versus
Theoretical Threat

To predict when a current owner of residential property will choose to
abandon a building rather than lead abate or sell the property, we need to
explore under what circumstances the cost of lead abatement can convert
an otherwise inherently profitable residential property into a losing ven-
ture for the current owner as well as the prospective buyer. To this end,
we need to distinguish between two situations. In our first hypothetical
situation, the building is unlikely to escape lead abatement as a result of
an ongoing lead law enforcement effort (by the government or a tenant).
In the second hypothetical situation, because neither the government nor
a tenant has yet enforced the lead law against the building, lead abatement
remains a theoretical threat.

Under the first hypothetical, the buildingmust undergo lead abatement.
However, the landlord cannot pass on the cost of the lead abatement to the
buyer, just as such costs cannot be passed on to tenants. Although the new
owner will have to acquire the lead-abated building at a slightly higher
price from the original owner, this increase in price would only be in pro-
portion to the ability to charge higher rent because of the scarcity of lead-
safe apartments, rather than the full cost of the lead abatement. Thus, the
original owner will have to absorb, at the very least, most of the lead abate-
ment cost, and the new owner could rent out lead-safe apartments at a
profit. The previous landlord cannot avoid this predicament by selling the
building without lead abating it first for an obvious reason:95 the sales price
of the property surely would reflect the fact that the building is not de-
leaded but subject to an ongoing enforcement effort that portends a re-
quired lead abatement.96 As such, the cost of lead abatement is a sunk cost,
i.e., an expenditure that has essentially been made and cannot be recov-
ered.97 Thus, it should be ignored when making future economic decisions.

The economic position of the property owner, however, changes if nei-
ther the government nor a tenant has yet enforced the lead law, as in the
second hypothetical. In this situation, the owner still has a choice between
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risking lead abatement or abandoning the building. The cost of lead abate-
ment is now a prospective sunk cost rather than a sunk cost. A prospective
sunk cost is an investment, and the owner must decide whether the in-
vestment in lead abatement is economical.98 But how does a landlord de-
cide whether to risk being forced to lead abate the apartments or abandon
the building? In this decision, the landlord will take into consideration the
inherent profitability of the residential property as described before, i.e.,
the value of the future rent stream minus property taxes, insurance costs,
and maintenance costs. Because the cost of lead abatement has not yet been
incurred, it will be included in the future maintenance cost and thus will
reduce the building’s profitability. If the property owner can predict that
the government- or tenant-induced lead abatement will probably not be
required in the near future, as in the absence of a comprehensive lead law
enforcement strategy, the owner will discount the estimated cost of abate-
ment accordingly.99 The more distant the enforcement is, the less the pres-
ence of lead paint will affect the building’s profitability100 and the less im-
pact it will have on a decision to abandon the building. If, however,
enforcement is expected soon because of a comprehensive enforcement
strategy, the estimated cost of abatement will be discounted less and, as a
result, will have a bigger effect on profitability and, hence, on an abandon-
ment decision.

Thus, it is very possible that a sweeping enforcement strategy could lead
to a higher rate of abandonment. Even the most stringent lead law enforce-
ment could not require all landlords to lead abate their apartments at the
same time; therefore, some residential property owners will be able to
avoid the cost of lead abatement by abandoning their buildings before the
government or a court can enforce the lead law against them. To be clear,
the only possible candidates for abandonment are residential properties
that are still profitable without the threat of lead law enforcement but that
are not profitable with it. After all, landlords will not abandon buildings
that continue to be profitable even with the added cost of lead abatement.

To illustrate, consider the situation of a landlord operating in a stable,
low-income neighborhood. The landlord is making a profit, albeit a small
one. A significantly increased likelihood of being forced to lead abate due
to a comprehensive lead law enforcement strategy will change the land-
lord’s profit margin. Expecting an imminent enforcement action, the land-
lord will have to decide whether to rent out the apartment again. If the
landlord expects the cost of the lead abatement to eliminate the small profit
and result in a deficit, it is not irrational to abandon the building before
having to pay for the lead abatement. Of course, the landlord can also try
to sell the building.

In many situations in which landlords argue that the lead abatement
will force them out of the market, their assertion is true for themselves but
not for prospective buyers. As discussed above, mortgage payments do not
matter from the perspective of the building itself. Thus, even if the landlord
in our case decides that the additional expense of the lead abatement is
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unbearable, the building itself is not necessarily unprofitable. It would still
be economically better to sell the building for a low price, even a very low
price, than to abandon it. The new owner, in turn, will have lowermortgage
payments because of the lower purchase price and will thus be able to stay
in business despite the cost of the lead abatement. In other words, as long
as the value of the discounted future profit stream is higher than the an-
ticipated cost of the lead abatement plus property taxes and the usualmain-
tenance and insurance costs, the building will not be abandoned.

Only if the lead abatement costs added to the standardmaintenance and
insurance costs plus property taxes exceed the discounted future profit
stream will the landlord abandon the property, despite its otherwise good
condition. Selling the building to another landlord under these circum-
stances would be impossible. A prospective buyer, intending to rent out
the apartments, would have to consider the cost of the imminent lead
abatement; the current owner cannot be forced to absorb the lead abate-
ment cost as in the case of a post-enforcement sale. If the building is not
profitable (inherent profitability that does not include mortgage payments)
for the current landlord, the building also would be unprofitable for a new
landlord, even if the new owner could take possession of the building at
no cost. Unlike the case of a post-enforcement sale considered above, the
current owner in this hypothetical cannot be forced to absorb the lead
abatement cost for the benefit of the buyer.

Our analysis thus far has shown that only some properties under the
threat of lead law enforcement are vulnerable to abandonment as a result
of lead law enforcement. Owners of buildings that already are under a
government or court order to abate are forced to absorb the cost of lead
abatement. As a result, the building remains profitable and will not be
abandoned, although it might change owners. Buildings merely under the
threat of lead law enforcement will be abandoned only if a new ownerwith
lower mortgage payments cannot continue to rent out the apartments for
a profit. Thus, only when the discounted future profit stream is too small
in relation to the landlord’s costs, which include the lead abatement but
not any mortgage payments, is a residential property likely to be aban-
doned. But even with respect to such properties, further analysis shows
that more vigorous enforcement often will not result in abandonment.

Let us return to the landlord operating at a small profit in a stable, low-
income neighborhood. We said earlier that if the value of the discounted
future profit stream is less than the anticipated cost of lead abatement, it
would be rational for the landlord to abandon the building, despite its
otherwise good condition. Selling the building to another landlord also
seemed not to resolve the landlord’s predicament because a prospective
buyer would also have to take the lead abatement into consideration in a
profitability calculation. Nevertheless, the building should still be viable.
Because the market rent in the stable, low-income neighborhood is suffi-
cient to maintain the building as long as the additional cost of lead abate-
ment can be avoided, the building would be of value to a tenant without
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children. Although a landlord cannot discriminate against tenants with
children,101 a tenant without children could take over the building and live
in it without having to pay for the lead abatement.102 The landlord could
thus sell the building to an owner/occupant, rather than abandon it, albeit
for a small amount. Thus, lead law enforcement would generally not result
in abandonment; rather, it could induce a change in ownership, even a
particularly desirable change in ownership from the perspective of low-
income tenants who want to own their homes.103

2. Market Dynamics

Thus far, our analysis of the effect of comprehensive lead law enforce-
ment on abandonment has excluded general market dynamics in the resi-
dential housing market. To complete our analysis, it is necessary to con-
sider the possible consequences of comprehensive lead law enforcement
in the context of rising and declining residential housing markets, respec-
tively. The impact on abandonment, as would be expected, is different in
a rising residential housing market than in a declining one.

Because of the fundamental economic reality that inherently profitable
buildings will not be abandoned, abandonment as a result of comprehen-
sive lead law enforcement should be of little concern in a rising residential
housing market. A rising residential housing market generally enriches
landlords without requiring them to invest any additional capital in re-
habilitation or provision of services. When rents are rising rapidly without
investment of additional expenditures, landlords can still make a profit,
even if forced to expend some money on lead abatement. Thus, although
lead law enforcement would reduce the amount of profit landlords can
make in the rising market, it surely would not lead to abandonment of
buildings. As a matter of fact, the comprehensive lead law enforcement
would ensure that at least some tenants (those with children under six)
would get some additional housing services (lead-safe apartments) for the
increased rent that they are required to pay as a result of the rising housing
market.

The effect of a comprehensive lead law enforcement strategy on aban-
donment is different, however, in a declining housing market, in which
abandonment often is not an accidental or unanticipated event, but rather
a planned process.104 Declining low-income housing markets attract spe-
cialized investors to whom abandonment is merely the final step in a
planned-out process of trading off long-term ownership of a building for
short-term profits. This process begins with a reduction in maintenance, is
followed by nonpayment of property taxes, continues with failure to keep
up vital parts of the building such as heat and utility elements, and ends
with abandonment of the building to avoid tax liability.105 Professor Dun-
can Kennedy has called this process ‘‘milking’’ and has noted that themilk-
ing landlord treats property as a wasting rather than as a renewable asset.106

Milking a building with the intent of eventually abandoning it is rational
whenever rents in a neighborhood decline relatively quickly.107 When rents
are decreasing rapidly toward an unprofitable level, the building becomes,
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for all practical purposes, a wasting asset even if the landlord continues to
maintain the building. As a result, milking during the time before the in-
evitable abandonment is rational because it increases profits of the remain-
ing life of the building. However, as long as the landlord can expect rent
to continue to cover maintenance, insurance, property taxes, and a nominal
profit into the future, the profit-maximizing landlord will not milk because
that would destroy the property and ultimately eliminate the secure future
income stream. Although enforcement of the lead law adds an additional
expense to the provision of residential housing, it does not result in a con-
tinuous decline of rents in the neighborhood. Thus, in a declining housing
market, lead law enforcement by itself generally will not be the cause of
abandonment, but it could accelerate abandonment if rents are already
falling in a neighborhood. A milking landlord will decide to abandon a
building rather than pay for the lead abatement if the discounted future
stream of rent is less than the landlord’s expected costs, including the cost
of lead abatement.108

Although abandonment is undesirable, the hastening of inevitable aban-
donment is actually beneficial.109 The advantage of earlier abandonment is
that the building will be in a better condition at the time of takeover and
will therefore be less expensive to repair and operate. Consequently, a
smaller subsidy will be required to keep it in the rental market. The pros-
pects for long-term use of the building are higher if the milking process
is stopped earlier rather than later. Accordingly, some cities have delib-
erately tried to reduce the grace period between tax delinquency and
foreclosure.110

3. Recap of Abandonment Possibilities

In sum, the concern that a comprehensive lead law enforcement strategy
will lead to abandonment is not completely unfounded. However, the pre-
ceding analysis has shown that abandonment is likely to occur only in a
fairly limited number of cases. First of all, only barely profitable residential
properties are susceptible to abandonment as a result of lead law enforce-
ment. That is, an owner will only abandon property if the lead abatement
costs added to the standard maintenance costs, insurance costs, and prop-
erty taxes exceed the discounted future profit stream. However, evenmany
of these barely profitable buildings will not be abandoned. If these prop-
erties are already under a government or court order to lead abate, the
current owner will be forced to absorb the lead abatement cost, and the
building will not be abandoned. Furthermore, even barely profitable build-
ings not currently under a government or court order to lead abate will
generally not be abandoned because they still can be sold to owners/
occupants without children. In a declining residential housing market,
buildings already in the process of being milked toward abandonment
might be abandoned early as a result of increased lead law enforcement.
However, this hastening of inevitable abandonment has a beneficial rather
than detrimental effect on the low-income housing market. Thus, although
the fear of abandonment as a consequence of enforcement is not completely
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unfounded, the preceding analysis shows that this concern is largely
exaggerated.

IV. Conclusion

Since 1971, the Commonwealth of Massachusetts has recognized lead
poisoning as a serious public health problem. Despite innovative legisla-
tion designed to address this preventable problem, however, lead poison-
ing has not been eradicated and continues to be a consequential public
health issue. At the heart of this inability to end childhood lead poisoning
in Massachusetts lies the lack of primary prevention in the implementation
of the Massachusetts lead law. Without a doubt, a comprehensive, more
vigorous lead law enforcement effort would decrease the number of lead
hazards in residential housing and thereby significantly reduce the inci-
dence of childhood lead poisoning. However, the concern that such en-
forcement would lead to increased rents and abandonment of affordable
residential housing due to the prohibitive costs of lead abatement has been
an understandable obstacle to committing time and resources to the en-
forcement of the primary prevention provisions of the Massachusetts lead
law.

This article has analyzed the possible consequences of comprehensive
lead law enforcement on higher rents and abandonment and suggests that
under comprehensive, more vigorous lead law enforcement, landlords
would not be able to pass on the cost of lead abatement through rent in-
creases. Furthermore, only in very limited circumstances would compre-
hensive lead law enforcement lead to abandonment. Indeed, in some cases
lead law enforcement would lead to desirable ownership changes. Thus,
the widespread reluctance to implement fully the primary prevention pro-
visions of the Massachusetts lead law is misguided. Legal services, public
interest groups, and government attorneys seeking to help the potential
victims of lead poisoning should continue to seek or pursue aggressive
enforcement of the primary prevention provisions of the Massachusetts
lead law.
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